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firm and account for the interest of the insolvent partner. The reason 
given in In re Little, supra, therefore, would not apply under the present 
statute, and there would seem to be no reason why an individual dis- 
charge should not equally discharge the individual from firm liabilities. 
Burdick, Law of Partnership 305. Under the present statute all the indi- 
vidual's estate would pass to his assignee, including his interest in the 
partnership, for which the solvent members must account as speedily as 
possible; the partnership debts are provable against the individual; and 
the statute provides that all provable debts shall be discharged. § 17. 
The cases, however, cannot be said to bear out this conclusion. The 
earlier cases follow the rule laid down in In re Little. In re Freund (1899) 
1 Am. B. R. 25. Other cases, also following decisions under St. of 1867, 
have allowed the effect contended for by the discharge in the principal 
case, if there are no firm assets, impliedly accepting the doctrine of In 
re Little, where there are firm assets, See Collier, Bank., 5 ed., p. 74, 
but making this exception on the ground that if there are no firm assets 
there is no necessity for administering the firm estate in bankruptcy. 
In re Abbe (1874) 2 N. B. R. 75. Cf. Collier, p. 74, and In re Hirsch (1899) 
3 Am. B. R. 344. Other cases, conceding the result, deny its effect unless 
the debts were scheduled as individual and as partnership respectively. 
The cases in the first and second classes overlook entirely § 5 in the present 
statute. That section provides, first, that there shall be a separate 
administration of the partnership estate, which would remove the objec- 
tion raised in In re Little, supra, and secondly that the individual partner's 
interest in the partnership shall be accounted for by the solvent partner, 
which removes the objection raised in other cases, decided under the 
previous statute, that the individual's "estate in the firm" is not in 
bankruptcy. Crompton v. Conkling (1877) Fed. Cas. No. 3407. These 
cases therefore, cannot be supported. The last class of cases which, in 
terms, say, that the discharge will not operate against partnership debts 
unless they are so scheduled in contradistinction to the individual debts, 
are also unsupportable. In re McFaun (1899) 3 Am. B. R. 66; In re 
Laughlin (iS^gi) ^ Am. B. R. 1. Inmany of these cases (see Inre Laughlin, 
supra) the question before the court was merely whether a discharge 
shall be given, without an amendment of the petition, under § 14, which 
is an entirely different question from the effect of the discharge, once 
given, under § 17. We may concede that as a matter of convenience in 
administration the court should require a scheduling of liabilities as 
individual and partnership, separately, since in the sharing of dividends, 
both sets of creditors do not receive pari passu. But this is a different 
question from annulling the effect of the discharge as a punishment of 
the debtor for his failure to comply with this form laid down by a par- 
ticular court, when § 17 expressly provides that the discharge shall 
release all provable claims. § 1 7 makes notice, which the creditor receives 
■whether his claim is filed as an individual or partnership obligation, the 
essential thing; and it is difficult to see how the courts can justify the 
language used. 

Damages for Mental Anguish in Telegraph Cases under a Con- 
flict of Laws. — A recent case in South Carolina calls up a number of 
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mooted questions in conflict of laws. A telegram was sent from South 
Carolina to Louisiana urging a father to come to his son's bedside. Be- 
cause of negligence on the part of the defendant company occurring out- 
side South Carolina, the message arrived in a garbled form, and the 
father was unable to see his son in death. Suit was brought in South 
Carolina and damages for mental anguish were allowed, avowedly without 
regard to the state in which the negligence took place, under a statute 
awarding such damages "for negligence in receiving, transmitting or 
delivering messages." Walker v. Western Union Telegraph Co. (S. C. 1906) 
56 S. E. 38. The authorities on this point are in some confusion. Under 
statutes it has been held, the statute being in force in State A, that when 
a message was sent from State B to State A, the statute applied, W. U. 
Tel. Co. v. James (1896) 162 U. S. 650; Gray v. W . U. Tel. Co. (1901) 
108 Tenn. 39; W. U. Tel. Co. v. Mellon (1895) 9 6 Tenn - 7 2 ~> but that 
when it was sent from State A to State B, it applied only when the 
negligence occurred in State A, Reed v. W . U. Tel. Co. (1896) 135 Mo. 661, 
but not when it occurred in State B., W . U. Tel. Co. v. Pendleton (1887) 
122 U. S. 347. But where damages for mental anguish were given by the 
common law in State A, it has been held that this applied whether the 
message were sent from State A to State B, W. U. Tel. Co. v. Waller 
(1903) 96 Tex. 589; W. U. Tel. Co. v. 5 haw (1903) 33 Tex. Civ. App. 
395; W. U. Tel. Co. v. Anderson (1903) 34 Tex. Civ. App. 14, or from 
State B to State A, all irrespective of where the negligence occurred, 
W. U. Tel. Co. v. Cooper (1902) 29 Tex. Civ. App. 591 ; IV. U. Tel. Co. v. 
Blake (1902) 29 Tex. Civ. App. 224. That some of these lines of cases 
are inconsistent with one another is obvious. 

Statutes of the kind in question have generally been considered as 
establishing a separate cause of action, Gray v. IV. U. Tel. Co., supra; 
W. U. Tel. Co. v. Pendleton, supra, and without extra-territorial effect, 
black v. Gihhs (1842) 14 Vt. 357; Le Forest v. Tolman (1875) 1 17 Mass. 
109; and if this was the proper construction of the statute in the principal 
case, since both negligence and injury occurred outside South Carolina, 
no recovery should have been allowed. But it is possible to construe it 
as fixing a new measure of damages for an already recognized wrong. 
The right to damages is a right given by law for the breach of a primary 
right. Therefore the law which governs the extent or existence of the 
primary right, must govern the secondary right. 'Northern Pacific Co. 
v. Bahcock (1893) '54 U. S. 190. Whether, then, the statute can be 
applied in the principal case depends on whether the primary right was 
controlled by the laws of South Carolina. 

This depends on whether the addressee is looked upon as the bene- 
ficiary of a contract, W. U. Tel. Co. v. Wood (1893) 57 Fed. 471 ; W. U. 
Tel. Co. v. Fatman (1884) 73 Ga. 285, or as having suffered a tort. 
N. Y. etc., Tel. Co. v. Dryburg (i860) 35 Pa. St. 298; Ellwood v. W. U. 
Tel. Co. ( 1 87 1 ) 45 N. Y. 549. While the latter is the better view on 
principle, 6 Columbia Law Review 539; Pollock on Torts, 7th Ed., 
539-544, yet the former has a large following in the cases and must be 
considered. The contract in the principal case was one to be performed 
partly in the state where it was executed, and partly in foreign states. 
The problem as to what law governs such a contract has been solved by 
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the courts in three different ways. First, it is held, that, since the parties 
by their contract contemplated the reaching of some result in a remote 
state, and regarded the acts in the intervening states merely as means to 
that end, the law of the place of final performance should rule. Curtis 
v. D. L. fir W. RR. Co. (1878) 74 N. Y. 1 16; Brown v. Perm. R. Co. (1877) 
83 Pa. St. 316. Second, it is considered, that as the parties intend acts 
to be done in various states, they intend these acts to be done according 
to the laws of the state in which they are performed; and therefore 
different portions of the same contract may and should be governed by 
different laws. Pope v. Nickerson (1844)3 Story 465, 485; Pomeroy v. 
Ainsworth (N. Y. 1856) 22 Barb. 18. Third, it is suggested that the 
law of the place of execution of the contract must be deemed to be the 
law to govern the contract, unless it appears that the parties intended 
the contrary; and as this contract is to be also partially performed in 
the jurisdiction where it was made, it shows emphatically that the parties 
contracted with reference to the laws of this jurisdiction. Liverpool 
Steam Co. v. Ins. Co. (1888) 129 U. S. 397, 454; Hale v. Nav. Co. (1843) 
15 Conn. 539; Dike v. Erie Ry. (1871) 45 N. Y. 1 13; P. fir O. Co. v. Shand 
(1865) 3 Moore P. C. (N. S.) 272, 290. While this latter view is attacked 
by some text writers, Minor, Conflict of Laws, 381, it is not only supported 
by high judicial authority both in the United States and in England, 
but seems to be a sound analysis of the parties' intentions. Therefore 
if the South Carolina courts look on the right of the addressee as one 
under the contract, they have correctly applied the principles of the 
conflict of laws. 

But it would appear that if the better view, and the one which seems 
to have been adopted by the South Carolina courts themselves, Butler v. 
Western Union Tel. Co. (1901) 62 S. C. 222; 2 Columbia Law Review 
267, be taken, namely, that the cause of action arises from a tort, the 
result must be different. "Where at the place of commission the act 
was legally innocent, it cannot be elsewhere made a delict, as otherwise 
the principle of territorial sovereignty would be infringed." Wharton, 
Conflict of Laws, 2d Ed., § 477. It would seem to follow that the second- 
ary right must also be determined by that law; for it is because a legal 
duty arising in that territory has been infringed that the law of that 
place gives a certain right to damages. Railway Co. v. Jackson (1896) 
89 Tex. 107. In the principal case the common law tort occurred in 
Louisiana, as no cause of action arose from mere negligence, but from the 
injury as a result of negligence, Alabama G. S. R.R. Co. v. Carroll (1892) 
97 Ala. 126; Chic. St. L. fir N. 0. R. Co. v. Doyle (1883) 60 Miss. 977; and 
as Louisiana is a state of different origin from South Carolina, no pre- 
sumptions as to its law should have been entertained, Brown v. Wright 
(1893) 58 Ark. 20, and no mental anguish damages should have been 
awarded. It has, indeed, been suggested that where there is a con- 
tract between the parties, and the act done is, besides being a tort, 
at the same time a breach of contract, then the law of the state 
ruling the contract is to rule the tort. Dike v. Erie Ry., supra. 
But this is unsound; a tort never arises from a breach of contract 
as such; but the existence of a contract may cause a distinct legal duty 
to arise. Rich v. N. Y. C. fir H. R. RR. Co. (1882) 87 N. Y. 382. If 
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there is no legal duty raised because of this contract by the law of the 
state foreign to the contract, it is difficult to see how a tort can have been 
committed by its breach. And if, though a tort have been committed 
according to the law of the foreign state, but this attaches different 
consequences thereto, these must govern, as none others were incurred. 
It might be mentioned that the law of Louisiana permits damages for 
mental anguish; and if this had been proved, the damages could have 
been awarded on principle. Graham v. W . U. Tel. Co. (1903) 109 La. 
1069. 

Rights to Personal Property Lost or Mislaid. — By the early law 
hidden treasure went to the Crown, but lost goods remained the property 
of the finder unless the owner appeared and proved a loss by accident 
with no intention to abandon the property. 1 Bl. Com. 296. The 
resulting recognition of the finder's rights as against third persons is 
illustrated in Armory v. Delamirie (1722) 1 Str. 505, where the plaintiff 
as finder of a jewel was allowed to recover from a shopkeeper to whom 
he had taken it to ascertain its value, the court saying "he does not by 
such finding acquire an absolute property or ownership, yet he has such 
a property as will enable him to keep it against all but the rightful owner." 
The confusion which has crept into the law is obviously not due to diffi- 
culty in applying this simple and well accepted rule, Bowen v. Sullivan 
(1879) 62 Ind. 281; Hoagland v. Amusement Co. (1902) 170 Mo. 335; 
Durfee v. Jones (1877) 1 1 R. I. 588; Lawrence v. Buck (1875) 62 Me. 275, 
but to the perplexity of determining when goods are technically lost, a 
question which has been complicated by an application to civil suits of 
the definition of lost goods as laid down in prosecutions for larceny, as 
in Lamb's Case (1694) 2 East P. C. 664, where the taking by a coachman 
of a passenger's trunk left in the coach was held larceny and the defense 
of "lost goods" of no avail. Cf. Cartwright v. Green (1803) 8 Ves. 405; 
Merryv. Green (1841)7 M.&W. 622. In Lawrence v. State (Tenn. 1839) 1 
Humph. 228, the leading case in this country, where the defendant had 
kept money inadvertently left in his shop by a customer, the court in 
dealing with a defense similar to that in Lamb's Case, supra, said, "We 
answer that the pocketbook under the circumstances was not lost, nor 
could the defendant be called a finder. To lose is not to place or put 
anything carefully and voluntarily in the place you intend and then forget 
it; it is casually and involuntarily to part from the possession." 

This criminal case has been, by loose reasoning, used as the basis of 
opinions in American cases almost universally and the distinction has 
come to be accepted generally in civil actions. Thus in McAvoy v. 
Medina (1867) 1 1 Allen 549, where a pocketbook was found on a table in 
a shop, the proprietor was held entitled to possession as against the 
finder, while in Bridges v. Hawkeswortb (185 1) 7 Eng. L. & Eq. R. 424, 
the opposite result was reached in an identical state of facts except that 
the pocketbook was found on the floor. See also Kincaid v. Eaton (1869) 
98 Mass. 139; Commercial Bank v. Pleasants (1841) 6 Whart. 375. In 
the recent case of Kuykendall v. Fisher (W. Va. 1906) 56 S. E. 48, the 
same distinction was observed in the lower court's charge, but the Supreme 
Court held "that it made no difference whether the money got into the 



